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IN THE COURT OF THE MEMBER,  

MOTOR ACCIDENT CLAIMS TRIBUNAL, SONITPUR, TEZPUR 

   

Present: Smti Bobita Kshetry , AJS, 

      Member, MACT, Sonitpur 

      Tezpur 

 

  MAC No. (D) Case No: 52/ 2017 

   

1. Sri Kushal Borah 

S/o : Late Kalai Borah 

 

2. Smt. Kalpana Borah  

W/o Sri Kushal Borah 

Permanent address: 

Kaliabor, Naltoli 

P.O.: Naltoli, P.S.: Uluwani, 

Dist.: Nagaon, Assam 

Presently residing: 

New Amolapatty, Tezpur 

Dist.: Sonitpur, Assam 

         ------- Claimant 

    -Vs- 

1. Sri Dipak Baruah 

S/o Late Bupuram Baruah 

R/o Vill: Pabhoi Road 

P.O.: Biswanath Chariali 

Dist.: Sonitpur, Assam 

   ---- Owner of the offending vehicle 
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2. Sri Bipul Borah 

S/o Krishna Borah 

R/o Vill.: Bamgaon, 

P.O.: Biswanath Chariali  

Dist.: Sonitpur, Assam 

                       ---- Driver of the offending vehicle 

 

3.   Cholamandalam MS General Insurance Co. Ltd. 

        ---- Insurer of the offending vehicle 

   ----Opposite parties. 

 

Date of argument: 19-11-2022, 17-12-2022 

Date of Judgment: 23-12-2022  

       

APPEARANCE: 

Advocate for the claimant : Mr. N. M. Goswami  

Advocate for the opposite party No.3 : Mr. K. Kr. Bordoloi 

 

                          J U D G M E N T 

1.    The claimants – Sri Kushal Borah and Smti Kalpana Borah 

has filed an application u/s 166 of the M.V. Act 1988, seeking 

compensation to the tune of  Rs. 15,00,000/- (Rupees Ten Lakhs 

only) for the death of their son– Nabajyoti Borah in a Motor Vehicle 

Accident.  
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2.   The claimants’ case, in brief is that on 27/10/2016 at about 

4:30 P.M. the offending vehicle bearing registration No.AS-01-FC-

5987 (Ultra Bus) stopped at Soibari Petrol Pump with a view to 

purchase fuel. The vehicle was on the way to Biswanath Chariali 

from Guwahati. The deceased was travelling in the offending 

vehicle being the handyman cum cleaner. After refilling the fuel, 

the driver of the offending vehicle started and moved the vehicle in 

a rash and negligent manner with excessive speed without waiting 

for the signal of the handyman and suddenly knocked down the 

deceased from behind who was on the road to pass signal to the 

driver of the vehicle. As a result of the accident, the deceased 

received multiple injuries in all parts of his body including the head. 

Immediately after the accident the deceased was brought to the 

Dholaibil Civil Hospital but considering his severe nature of injuries, 

he was immediately shifted to the Mission Hospital, Tezpur, but he 

died at about 8 P.M. on the same day.  

             The deceased was a healthy boy of 22 years of age and 

he was the handyman cum cleaner of the offending vehicle. The 

deceased has left behind his father Sri Kushal Borah (Claimant 

No.1), aged about 50 yrs, his mother Smti. Kalpana Borah             

(claimant No.2), aged about 37 yrs and his unmarried minor sister 

Miss Namayi Borah, aged 16 yrs at the time of his death. He was 

the sole bread earner of his family and he was earning Rs. 

12,OOO/- per month being the handyman cum cleaner of the 

offending vehicle. Due to his sudden and premature death in the 
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accident, the family has lost its only earning member and has been 

subjected to great financial loss.  The said accident took place 

solely due to the negligence of the driver of the offending vehicle 

bearing registration No. AS-01-FC-5987 (Ultra Bus). Hence, the 

owner and the insurer of the offending vehicle bearing registration 

No. AS-01-FC-5987 (Ultra Bus) are jointly and severally liable to 

pay compensation to the claimants as under the fact, law and 

equity. 

3.   The case was struck off against OP No.1 and OP No.2, 

owner and driver respectively of the alleged offending vehicle 

bearing registration No. AS-01-FC-5987 (Ultra Bus). 

4.   Opposite Party No.3 i.e. Cholamandalam MS General 

Insurance Company Ltd. has filed written statement denying the 

claims and all the allegations of the claimant made in the claim 

petition. OP No.3 stated that the driver of the alleged offending 

vehicle bearing registration AS-01-FC-5987 (Ultra Bus) was not 

holding a valid and effective driving licence at the time of accident 

and that the offending vehicle was a Public Carrier(Ultra Bus), 

hence the insurer will be absolved from any sort of liability if the 

said offending Ultra Bus vehicle was not plied by the driver with a 

duly valid permit along with fitness certificate at the time of the 

alleged accident. It is stated that a policy bearing No. 

3373/00412086/000/02 was duly issued in favour of Insurer 

namely Dipak Baruah from Guwahati Branch office against the 

vehicle bearing registration No. AS-01-FC-5987 (Ultra Bus) valid 
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from 27/06/2016 to 26/06/2017 and that hence, prayed for that 

claim petition is completely frivolous and vexations. Hence, prayed 

for dismissal of the claim. 

5.  On perusal of the pleadings and after hearing from the 

Learned Counsels for both the parties, the following issues are 

framed:- 

(1)   Whether the accident took place on 27.10.2016 at about 4.30 

P.M. due to rash and negligent driving by the driver of the vehicle 

bearing registration No. AS-01-FC-5987(Ultra Bus) and whether the 

victim Nabajyoti Borah died due to the alleged accident ? 

(2)  Whether the claimants is/are entitled to get any compensation 

as prayed for and if so, from whom and to what extent? 

6.   During the course of hearing, the claimant side examined 

2 (two) numbers of witness.  The Opposite Parties did not adduce 

any evidence. 

7.   Heard arguments of Learned Counsels for both the parties. 

Perused the case record as well as the documents.  

 

Discussion, Decision and Reason there of : 

8.   I have considered the evidences on record and after hearing 

the arguments advanced by the Learned Counsels for the claimant 

and the Opposite Party passed the judgment on the issues so 

framed. Both the parties submitted written arguments also. 
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Issue No. (1):  

9.         It is in the evidences of CW-1 and CW-2 on 27/10/2016 at 

about 4:30 P.M., the offending vehicle bearing registration No.AS-

01-FC-5987 (Ultra Bus) stopped at Soibari Petrol Pump with a view 

to purchase fuel. The vehicle was on the way to Biswanath Chariali 

from Guwahati. The deceased was travelling in the offending 

vehicle being the handyman cum cleaner. After refilling the fuel, 

the driver of the offending vehicle started and moved the vehicle in 

a rash and negligent manner with excessive speed without waiting 

for the signal of the handyman and suddenly knocked down the 

deceased from behind, who was on the road to pass signal to the 

driver of the vehicle. As a result of the accident the deceased 

received multiple injuries in all parts of his body including the head. 

Immediately after the accident, he was taken to the Dholaibil Civil 

Hospital but considering this nature of injuries, he was immediately 

shifted to the Mission Hospital, Tezpur, but he died at about 8 P.M. 

on the same day.  CW-1 alleged that the accident occurred due to 

rash and negligent driving of the offending vehicle registration    

No. AS-01-FC-5987(Ultra Bus) which was driven by the OP No.2. 

and regarding the accident, a police case was registered vide 

Jamuguri P.S. case No. 152/16, u/s 279/304(A) of IPC against the 

OP No.2 i.e. the driver of the offending vehicle registration No. AS-

01-FC-5987(Ultra Bus).    

10.    In her cross examination, CW-1 disclosed that she did not 

see the accident. She also disclosed that her son had been working 
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as a handyman in the offending vehicle bearing registration No. 

AS-01-FC-5987(Ultra Bus) for 3(three) months and he was 

receiving Rs. 500/- as a daily wage. She disclosed that she did not 

submit any document in support of her son’s employment with 

offending bus. She also disclosed that her son was 22 years old at 

the time of death but she did not submit any document in proof of 

age of her deceased son. 

11.       CW-2 Sri Punakanta Saikia narrated same facts as CW-1 

regarding the occurrence. He is the eye witness to the accident.  

12.     In his cross examination, CW-2 claimed that he was 

travelling in the offending vehicle (Ultra Bus) to Biswanath Charali. 

At the relevant time, the bus stopped at Soibari Petrol Pump and 

the accident occurred when the bus moved in reverse side. Cw-2 

witnessed the accident. He also stated that the bus was not in high 

speed accident did not occur due to rash and negligent diving of 

the driver of the offending bus. He denied that the accident 

occurred due to the fault of the deceased. He confirmed that the 

deceased was the handyman of the offending bus. 

13.        The Learned Counsel for the OPNo.3 submitted that there 

was no any rash and negligent driving by the driver of the 

offending vehicle bearing registration No. AS- 01-FC-5987(Ultra 

Bus) and hence no charge sheet has been submitted against him. 

He further argued that the accident occurred due to composite      

negligence of the deceased while giving signal to the driver of the 

offending vehicle. And in a claim petition filed u/s 166 of MV Act, it 
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is for the claimant to establish negligence on the part of the 

offending vehicle.  

14.         On the other hand, the learned Counsel for the claimant     

argued that the accident took place due to rash and negligent 

driving of the driver of the offending vehicle i.e. OP No.2 and the 

offending vehicle was duly insured with the OP.-3 i.e. 

Cholomandalam M/S General Insurance Co. Ltd.  

15.    To determine the negligence, reliance is place in the case of 

“National Insurance company Limited vs. Pushpa Rana 2009 ACJ 

287, wherein it was held that “in case the petitioner files the 

certified copy of the criminal record or the criminal record showing 

the completion of the investigation by the police or the issuance of 

charge sheet under section 279/304 A IPC or the certified copy of 

the FIR or in addition the recovery memo and the mechanical 

inspection report of the offending vehicle, these documents are 

sufficient proof to reach to the conclusion that the driver was 

negligent.” 

16.      In Bimla Devi and Ors. V. Himachal Road Transport 

Corporation and Ors., (2009) 13 SC 530, the Hon'ble Supreme 

Court held: 

 "8.    In a petition under Section 166 of the Act, the Petitioners 

were merely to establish their case on the touchstone of 

preponderance of probability and holistic view is to be taken while 

https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/430786/
https://indiankanoon.org/doc/136948773/
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dealing with the Claim Petition under the Motor Vehicles Act. Para 

15 of the report is extracted hereunder: 

       15.  In a situation of this nature, the Tribunal has rightly taken 

a holistic view of the matter. It was to be borne in mind that strict 

proof of an accident caused by a particular bus in a particular 

manner may not be possible to be done by the Petitioners. The 

Petitioners were merely to establish their case on the touchstone of 

preponderance of probability. The standard of proof beyond 

reasonable doubt could not have been applied." 

17.      Now, the instant case is filed by the claimant under section 

166 of M.V. Act. Hence, the burden of the proving the rash and 

negligent driving of the driver of the offending vehicle is upon the 

claimant with the only exception that she has to prove the same on 

the basis of preponderance of probability, not beyond all 

reasonable doubt.  

18.       Perused the documents on record, Ext.1 is the Accident 

Information Report (Form-54) from which it reveals that an 

accident occurred on 27-10-2016 at about 4:30 P.M. in which the 

claimants’ son died. The vehicle bearing Registration No. AS-01-FC-

5987(Ultra Bus) is shown to be the offending vehicle. Ext.2 is the 

Post Mortem Report of the deceased. The OP No.3 Insurance 

Company did not adduce any defence evidence in denial of the 

alleged claim of the claimant and to prove the fault of the 

deceased in the accident.  

https://indiankanoon.org/doc/785258/
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19.       In view of the evidence of CW-1 as well as the documents 

relating to criminal case,(Ext.-1 and 2) it can be said that the 

claimants are able to prove the their son – Nabajyoti Borah died in 

a road traffic accident on 27.10.2016 due to rash and negligent 

driving by the driver of the offending vehicle bearing registration 

No. AS- 01-FC-5987(Ultra Bus)  

           Hence, issue 1 is decided in favour of the claimants.  

 

Issue No. (2): 

20.       It. Is admitted fact that the offending vehicle bearing 

Registration No. AS- 01-FC-5987(Ultra Bus) was duly insured with 

the Cholamandalam MS General Insurance Company Ltd. Vide 

policy No. 3373/00412086/000/02 valid from 27/06/2016 to 

26/06/2017. The accident occurred on 27/10/2016 , which is during 

the subsistence of the policy of the vehicle. Hence, OP No. 3 i.e. 

the Cholamandalam MS General Insurance Company Ltd. is liable 

to pay compensation to the claimant.  

21.       In this instant case , the claimants have claimed that their 

deceased son was a healthy boy of 22 years and he was earning  

Rs. 12,000/- (approx) per month as a handyman cum cleaner. At 

that time of accident, deceased was the handyman cum cleaner of 

the vehicle bearing registration No. AS-01-FC-5987 (Ultra) which is 

well proved by CW-1 and CW-2. But the claimant side did not 

produce any income proof document. However, considering the 
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year of accident and that the deceased was handyman of bus, the 

monthly income of the deceased is considered as Rs. 7,000/-, 

which is just and reasonable. 

22.       The claimants in the claim petition stated that at the time 

of his death, their son was 22 years old . The PM report of the 

deceased (Ext.2) also reveals the age of the deceased as 22 years 

at the time of the accident, which is not disputed. Hence, it is held 

that at the time of the accident , the deceased was 22 years old.   

23.      Hon'ble Apex Court in National Insurance Company 

Limited – versus- Pranay Sethi & others, Special Leave 

Petition [Civil] No. 25590 of 2014 decided on 31/10/2017, 

has held in Para No-61 as follows: 

“ PARA NO-61: In view of the aforesaid analysis, we proceed to 

record our conclusions: 

i)      The two - Judge Bench in Santosh Devi should have been 

well advised to refer the matter to a larger Bench as it was taking a 

different view than what has been stated in Sarla Verma, a 

judgment by a coordinate Bench. It is because a coordinate bench 

of the same strength cannot take a contrary view than what has 

been held by another coordinate bench, 

ii)     As Rajesh has not taken note of the decision in Reshma 

Kumari, which was delivered at earlier point of time, the decision in 

Rajesh is not a binding precedent.  
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iii)       While determining the income and addition of 50% of 

actual salary to the income of the deceased towards future 

prospects, where the deceased had a permanent job and was 

below the age of 40 years should be made. The addition should be 

30%, if the age of the deceased was between 40 to 50 years, In 

case the deceased was between the ages of 50 to 60 years, the 

addition should be 15%. Actual salary should be read as actual 

salary less tax. 

iv)        In case the disease was self-employed or on a fixed salary, 

an edition of 40% of the establish income should be warrant where 

the deceased was below the age of 40 years. An addition of 25% 

where the deceased was between the age of 40 to 50 years and 

10% where the deceased was between the age of 50 to 60 years 

should be regarded as the necessary method of computation. The 

establish income means the income minus the tax component. 

v)      For determination of multiplicand, the deduction for personal 

and living expenses the Tribunals and the Courts shall be guided 

by paragraph 30 to 32 of Sarla Verma which we have reproduced 

herein before. 

vi)       The selection of multiplier shall be as indicated in the Table 

in Saila Verma read with paragraph 42 of that judgment. 

vii)     The age of the deceased should be the basis for applying 

the multiplier. 

viii)       Reasonable figures on conventional heads, namely, loss of 

estate, loss of consortium and funeral expenses should be          
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Rs. 15,000/-; Rs. 40,000/- and Rs. 15,000/- respectively. The 

aforesaid amounts should be enhanced at the rate of 10% in every 

three years.    

24.         In the spirit of the aforesaid judgment passed by the 

Hon’ble Apex Court, as the age of the deceased was 22 years at 

the time of death, 40 % of the income for future prospects should 

be assessed, then the monthly income would come to                  

Rs.9,800/- [40% of Rs.7,000/-] = Rs.2,800 /- + Rs.7000 /- =               

Rs.9,800/- ] Accordingly, annual income of the deceased is 

assessed at Rs.9,800 /- x 12= Rs.1,17,600 /- (Rupees One lakh 

seventeen thousand six hundred ) only. 

25.      It is found that the deceased at the time of his death was 

unmarried and he left his mother and father aged 50 years as his 

dependants. It is claimed in the claim petition that his father was 

also dependant on his income. Here, in this case, both father and 

mother may be dependant upon the income of the deceased but 

the claimant father could not establish that he is dependant upon 

the income of the deceased. Therefore, mother is taken as the only 

dependant of the deceased and she is entitled to receive 

compensation.  

26.    Now, as per the guideline in Sarla Varma case regarding 

deduction towards personal and living expenses of the deceased, 

as the deceased was a bachelor, there has to be deduction of  50% 

of his income on the head of his own personal and living expenses 

which comes  to Rs. 58,800 /- 
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27.     As the deceased died at the age of 22 years , the 

appropriate multiplier is 18. After multiplying, the annual loss of 

dependency , it comes to   Rs 58,800 x 18 = Rs 10,58,400/- 

(Rupees Ten lakhs fifty eight thousand four hundred) only  

28.      As per SLP (Civil) No. 25590 of 2O14 (National Insurance 

Co. Ltd. Vs- Pranay Shethi & Ors.), the Hon'ble Supreme Court has 

fixed compensation in case of death. Reasonable figures on 

conventional heads, namely- Loss of estate and Funeral expenses 

should be Rs. 15,000/- and Rs.15,000/-respectively. 

29.      So, in view of the above discussion, the computation of 

compensation is awarded as follows: 

A) Annual income of the deceased   = Rs. 1,17,600 /-                                                                                                                              

(Rs. 9,800 /-x  12)  

B) After deduction 50% of the                                                   

annual income of the deceased.                = Rs.58,800/- 

(c) After multiplied with multiplier        = Rs.10,58,400/-                                                                                                                                                                             

(Rs 58,800 /-  x 18 )  

D) Funeral expenses                                   = Rs.   15000/- 

E) Loss of estate              = Rs.   15000 /- 

                                                  Total    = Rs.10,88,400/- 

              

     (Rupees Ten Lakhs Eighty eight Thousand Four Hundred 

only.)  

 

 Issues are decided accordingly in favour of the claimants.   
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O R D E R 

 

              In the result, the claim petition is allowed, awarding       

Rs. 10,88,400/- (Rupees Ten Lakhs Eighty eight Thousand 

Four Hundred) only with interest thereon @ 6% per annum to 

the claimant no 2, Smti Kalpana Borah from the date of filing of the 

case i.e. 29.07.2017 till final realization. The OP No.3 i.e. 

Cholamandalam MS General Insurance Co. Ltd. is directed to 

deposit the awarded amount within a period 30(thirty) days from 

the date of receipt of this order to this Tribunal only by RTGS/NEFT, 

for transfer of the same to the account of the said claimant. 

  Out of the awarded amount, Rs.3,00,000/- (Rupees Three 

lakhs only) shall be deposited in the name of the claimant no. 2-   

Smti Kalpana Borah in any Nationalized Bank within her locality in 3 

(Three) fixed deposits of Rs. 1,00,000/- (Rupees One Lakhs only) 

each for a period of 1(one) year, 2(Two) years, 3(Three) years 

respectively. Rest amount of Rs. 7,88,400/- (Rupees Seven Lakhs 

Eighty eight Thousand Four Hundred only) shall be released to the 

claimant .         

             Let a free copy of judgment be furnished to the parties 

concerned as provided u/s 168(2) of MV Act within 7 days from the 

date of judgment. 
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            Accordingly, this instant case is disposed of on contest. 

            Given under my hand and seal of this Tribunal on this               

23th day of December, 2022, at Sonitpur, Tezpur.   

 
Dictated and corrected by me. 

 

 

 

          (Smti Bobita Kshetry) 

Member, MACT                   Member, MACT 

       Sonitpur, Tezpur.                   Sonitpur, Tezpur. 
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                         A N N E X U R E 

 

1. Witness of the Claimant: 

           (i) Smti. Kalpana Borah 

  (ii) Sri Purnakanta Saikia 

2. Witness of the Defence: 

              Nil 

3. Claimant’s Exhibits: 

             Ext. 1 Accident Information Report (Form 54). 

  Ext. 2 Copy of Postmortem Report. 

  Annexure 1: Photocopy of the FIR. 

   Annexure 2 : Photocopy of the driving license  

                                    offending vehicle.  

Annexure 3 : Photocopy of the insurance certificate  

                    of the offending Vehicle.   

Annexure 4 : Photocopy of the  road permit . 

Annexure 5 : Certificate of the fitness of the  

                     offending vehicle. 

4. Exhibits of the Defence: 

         NIL. 

 

 

 (Smti Bobita Kshetry) 
                   Member,  

MACT, Sonitpur, Tezpur  


